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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 101 
(T.D. 84-39) 


Customs Regulations Amendment Relating to the Customs Field 
Organization 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations re- 
lating to the field organization of the Customs Service by changing 
the status of the Customs district of Bridgeport, Connecticut. This 
change will not impair services to area businesses or the general 
public. The change is consistent with the Customs objective to ef- 
fectively carry out its management responsibilities. This change 
will not disturb the present level of service at Bridgeport. 


EFFECTIVE DATE: June 1, 1984. 


FOR FURTHER INFORMATION CONTACT: Renee DeAtley, 
Office of Inspection and Control, U.S. Customs Service, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of 
its personnel, facilities, and resources, and to provide better service 
to carriers, importers, and the public, by a notice published in the 
Federal Register on May 26, 1982, (47 FR 22964), Customs proposed 
to change the status of the Providence, Rhode Island, and Bridge- 
port, Connecticut, Customs districts. 

Prior to publication of this notice Customs completed a survey of 
staffing and workload for the Providence and Bridgeport districts 
and, based on its findings, determined that the workload and man- 
power requirements do not warrant separate district organizations. 
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DIscUSSION OF COMMENTS 


In response to the notice, 100 comments were received from indi- 
viduals, members of Congress, state governments, municipalities, 
customhouse brokers, shippers, banks, accounting firms, insurance 
companies, a college, a business council, a state representative, the 
Department of Commerce, and trade associations. 

The majority of the comments were from the Providence and 
Bridgeport business communities and were in opposition to the pro- 
posal. There were some letters in favor of the change. 

Those in favor believed that the change in status made good busi- 
ness sense, were pleased with the ability for licensed brokers to 
transact business within the Boston-Providence-Bridgeport areas 
interchangeably, and felt that the Boston district could handle any 
increase in workload adequately. 

Those opposed to the change raised these issues most frequently: 
the area will suffer economic hardship by the loss of jobs to the 
business community; loss of business will minimize Government 
savings; effects on revitalization efforts and growth potential; and 
increased costs and delays of processing imports resulting in an 
overall deterioration of service. 

It is Customs position that any change in district status will have 
no bearing on the services provided to the general public or busi- 
ness communities involved. There will be a continuance of the full 
range of Customs services at all ports of entry and no changes in 
the way the commercial community enters and clears importations. 

One concern raised by commenters is that if the current level of 
imports cannot be increased, or at least maintained, revenues ob- 
tained through Customs duties will be decreased, thereby minimiz- 
ing savings to the Government. They contend that this would make 
the proposal counter-productive. Customs maintains that no gain or 
loss of revenue as a result of such a change is expected. 

Another concern expressed by the local business community 
seemed to be that of the revitalization and growth potential of the 
area. Specifically mentioned are upgrading harbor facilities, cargo 
container operations, return of cruise ships, modernization of air- 
port facilities, and a pending application for a Foreign Trade Zone 
(FTZ) for Providence. 

The change in the status should not interfere with any revitaliza- 
tion plans and, in fact, Customs would encourage this type of activ- 
ity which would certainly attract new business to the area and 
ensure that current businesses remain. The existing FTZ in Bridge- 
port will not be affected by this change. 


CHANGE IN STATUS 


After consideration of the numerous comments received in re- 
sponse to the notice and further review of the matter, it has been 
determined to procced with the change in the status of the Bridge- 
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port district. No action will be taken in regard to the Providence 
district until further study. 

It should be noted that brokers currently licensed to transact 
business in Bridgeport will be considered licensed in Boston. Like- 
wise those brokers currently licensed to transact business in Boston 
also could do business in Bridgeport. Thus, licensed brokers will be 
allowed to transact business interchangeably in Boston and Bridge- 
port. 

The change will place the Bridgeport port of entry under the 
Boston district. Also, the ports of entry currently under the juris- 
diction of the Bridgeport district will be placed under the Boston 
district. Those ports are as follows: Bridgeport, Hartford, New 
Haven, and New London, Connecticut. 

Another concern raised by area businesses is that unnecessary 
expense will be incurred when the need arises to deal directly with 
the Boston district. The Boston District Director will hold local 
meetings each month with brokers, importers, and transportation 
companies, to ensure that there will be no adverse impact on the 
trade community as a result of the change. Also a toll-free 800 tele- 
phone number will be installed for the benefit of the trade commu- 
nity. 

Customs believes that the change in status of the Bridgeport dis- 
trict will result in more economical and efficient use of its person- 
nel and resources in carrying out the Customs mission. As stated, 
there will be no reduction in Customs service to the general public 
or to those organizations conducting business in the Bridgeport dis- 
trict. In addition, Customs will be better able to meet the present 
needs and growth potential of the area. 

Accordingly, Customs has determined that it is in the public in- 
terest to change the status of the Bridgeport, Connecticut, district. 


CHANGE IN THE CUSTOMS FIELD ORGANIZATION 


Under the authority vested in the President by section 1 of the 
Act of August 1, 1914, 38 Stat. 623, as amended (19 U.S.C. 2), and 
delegated to the Secretary of the Treasury by Executive Order No. 
10289, September 17, 1951 (8 CFR 1949-1953 Comp., Ch. II), and 
pursuant to authority provided by Treasury Department Order No. 
101-5 (47 FR 2449), the Customs district of Bridgeport, Connecticut, 
is placed under the Boston, Massachusetts, district. The limits of 
the amended district include all of the territory currently in the 
Boston, Massachusetts, and Bridgeport, Connecticut, districts. 


List oF SusBJEcts IN 19 CFR Part 101 


Organization and functions (Government agencies). 
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AMENDMENTS TO THE REGULATIONS 


To reflect this change, the list of Customs regions, districts, and 
ports of entry, in section 101.3(b), Customs Regulations (19 CFR 
101.3(b)), is amended by removing: “Bridgeport, Conn.” directly 
below “Providence, R.I.” under the column headed ‘Name and 
headquarters”; “The State of Connecticut” under the column 
headed “Area”; and references to Bridgeport, Hartford, New 
Haven, and New London under the column headed ‘Ports of 

2. Section 101.3(b) is further amended by revising the listing for 
the Boston, Massachusetts, district to read as follows: 





Name and 
headquarters 


Area Ports of entry 





Boston, Mass The States of | Boston, Mass., including territory and waters adjacent there- 

Massachu- to described in T.D. 56493. 

setts and Bridgeport, Conn., including territory described in T.D. 68- 

Connecticut. 224. 

(T.D. 84-39). 

Fall River, Mass., including territory described in T.D. 54476. 

Gloucester, Mass. 

Hartford, Conn., including territory described in T.D. 68-224. 

Lawrence, Mass., including territory described in T.D. 71-12 
(E.0. 5444, Sept. 16, 1930); (E.O. 10088, Dec. 3, 1949, 14 FR 
7287). 

New Bedford, Mass. 

New Haven, Conn., including territory described in T.D. 68- 
224. 

New London, Conn., including territory described in T.D. 68- 
224. 

Plymouth, Mass. 

Salem, Mass., including Beverly, Marblehead, Lynn, and 
Peabody, Mass. (E.O. 9207, July 27, 1942). 

Springfield, Mass. (T.D. 69-189). 

Worcester, Mass. 











EXECUTIVE ORDER 12291 


Because this will not result in a “major rule” as defined in sec- 
tion 1(b) of E.O. 12291, the regulatory impact analysis and review 
prescribed by section 3 of the E.O. is not required. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of section 605(b) of the Regulatory 
Flexibility Act (Pub. L. 96-354, 5 U.S.C. 601 et seq.), it is certified 
that the regulation set forth in this document will not have a sig- 
nificant economic impact on a substantial number of small entities. 
Accordingly, the regulation is not subject to the regulatory analysis 
or other requirements of 5 U.S.C. 603 and 604. 

Customs routinely establishes, expands and consolidates Customs 
ports of entry throughout the United States to accommodate the 
volume of Customs-related activity in various parts of the country. 
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Although this amendment may have a limited effect upon some 
small entities in the Bridgeport, Connecticut, area, it is not expect- 
ed to be significant because similar changes in the Customs field 
organization have not had a significant economic impact upon a 
substantial number of small entities to the extent contemplated by 
the Regulatory Flexibility Act. 


DRAFTING INFORMATION 


The principal author of this document was James S. Demb, Regu- 
lation Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 

WILLIAM VON RaAas, 
Commissioner of Customs. 


Approved: January 24, 1984. 
JOHN W. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 10, 1984 (49 FR 5092)] 


(T.D. 84-40) 


Statutory Codification 


Text of Public Law 98-89, Documentation of Vessels 


The full text of the Vessel Documentation Act of 1980, Title I of 
Public Law 96-594, effective July 1, 1982, was set forth as Treasury 
Decision 82-138, dated July 22, 1982. Necessary conforming amend- 
ments of the Customs Regulations have been issued (see Treasury 
Decision 83-214, dated September 21, 1983, published in the Feder- 
al Register on October 13, 1983 (48 F.R. 46510)). 

As shown in Treasury Decision 82-138, the Vessel Documenta- 
tion Act was originally set out in Title 46, United States Code, as 
section 65 with twenty-three subsections. Congress has now codified 
into positive law certain provisions of Title 46, United States Code, 
including those relating to vessel documentation. The codification 
was enacted by Public Law 98-89, dated August 26, 1983. While for 
the most part it is a restatement of existing law, in certain cases 
changes have been made from existing law—some technical and 
some substantive. 

In order to provide wider dissemination of the codification, en- 
acted as Chapter 101 of Title 46, United States Code, sections 
12101-12122, Chapter 101 is reproduced below in its entirety. Title 
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I of Public Law 96-594, the Vessel Documentation Act, set forth in 
Treasury Decision 82-138, was repealed by Public Law 98-89. 


Dated: February 7, 1984. 
EDWARD B. GABLE, JR., 


Director, 
Carriers, Drawback and Bonds Division. 


Public Law 98-89, 98th Congress. 


CHAPTER 121—DOCUMENTATION OF VESSELS 
Sec. 


12101. Related terms in other laws. 

12102. Vessels eligible for documentation. 

12103. Certificates of documentation. 

12104. Effect of documentation. 

12105. Registry. 

12106. Coastwise licenses and registry. 

12107. Great Lakes licenses and registry. 

12108. Fishery licenses and registry. 

12109. Pleasure vessel licenses. 

12110. Limitations on operations authorized by certificates. 
12111. Invalidation of certificates of documentation. 
12112. Vessels procured outside the United States. 
12113. Ports of documentation. 

12114. Home ports. 

12115. Names of vessels. 

12116. Numbers, signal letters, and identification markings. 
12117. Recording of United States built vessels. 
12118. Registration of funnel marks and house flags. 
12119. List of documented vessels. 

12120. Reports. 

12121. Regulations. 

12122. Penalties. 


§ 12101. Related terms in other laws 


When used in a law, regulation, document, ruling, or other offi- 
cial act referring to the documentation of a vessel— 

(1) “certificate of registry”, “register”, and “registry” means a 
registry as provided in section 12105 of this title. 

(2) “license”, “enrollment and license’, “license for the coastwise 
(or coasting) trade”, and “enrollment and license for the coastwise 
(or coasting) trade” mean a coastwise license as provided in section 
12106 of this title. 

(3) “enrollment and license to engage in the foreign and coast- 
wise (or coasting) trade on the northern, northeastern, and north- 
western frontiers, otherwise than by sea” means a Great Lakes li- 
cense as provided in section 12107 of this title. 

(4) “license for the fisheries” and “enrollment and license for the 
fisheries” mean a fishery license as provided in section 12108 of 
this title. 


(5) “yacht” means a pleasure vessel even if not documented. 
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§ 12102. Vessels eligible for documentation 


A vessel of at ieast 5 net tons not registered under the laws of a 
foreign country is eligible for documentation if the vessel is owned 
by— 

(1) an individual who is a citizen of the United States; 

(2) an association, trust, joint venture, or other entity— 

(A) all of whose members are citizens of the United States; and 

(B) that is capable of holding title to a vessel under the laws of 
the United States or of a State; 

(3) a partnership whose general partners are citizens of the 
United States, and the controlling interest in the partnership is 
owned by citizens of the United States; 

(4) a corporation established under the laws of the United States 
or of a State, whose president or other chief executive officer and 
chairman of its board of directors are citizens of the United States 
and no more of its directors are noncitizens than a minority of the 
number necessary to constitute a quorum; 

(5) the United States Government; or 

(6) the government of a State. 


§ 12103. Certificates of documentation 


(a) On application by the owner of a vessel eligible for documen- 
tation, the Secretary shall issue a certificate of documentation of 
one of the types specified in sections 12105-12109 of this title. 

(b) The Secretary may prescribe the form of, the manner of 
filing, and the information to be contained in, application for certif- 
icates of documentation. 

(c) Each certificate of documentation shall— 

(1) contain the name, the home port, and a description of the 
vessel; 

(2) identify the owner of the vessel; and 

(3) contain additional information prescribed by the Secretary. 

(d) The Secretary shall prescribe procedures to ensure the integ- 
rity of, and the accuracy of information contained in, certificates of 
documentation. 

(e) The owner and master of a documented vessel shall make the 
vessel’s certificate of documentation available for examination as 
the law or Secretary may require. 


§12104. Effect of documentation 


A certificate of documentation is— 

(1) conclusive evidence of nationality for international purposes, 
but not in a proceeding conducted under the laws of the United 
States; 

(2) except for a pleasure vessel license, conclusive evidence of 
qualification to be employed in a specified trade; and 

(3) not conclusive evidence of ownership in a proceeding in which 
ownership is in issue. 
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§12105. Registry 


(a) A registry may be issued for a vessel eligible for documenta- 
tion. 

(b) A vessel for which a registry is issued may be employed in 
foreign trade or trade with Guam, American Samoa, Wake, 
Midway, or Kingman Reef. 

(c) On application of the owner of a vessel that qualifies for a 
coastwise license under section 12106 of this title, a Great Lakes 
license under section 12107 of this title, or a fishery license under 
section 12108 of this title, the Secretary may issue a registry appro- 
priately endorsed authorizing the vessel to be employed in the 
coastwise trade, the Great Lakes trade, or the fisheries, as the case 
may be. 

(d) Except as provided in sections 12106-12108 of this title, a for- 
eign built vessel registered under this section may not engage in 
the coastwise trade, the Great Lakes trade, or the fisheries. 


§12106. Coastwise licenses and registry 


(a) A coastwise license or, as provided in section 12105(c) of this 
title, an appropriately endorsed registry, may be issued for a vessel 
that— 

(1) is eligible for documentation; 

(2A) was built in the United States; or 

(B) if not built in the United States, was captured in war by citi- 
zens of the United States and lawfully condemned as prize, was ad- 
judged to be forfeited for a breach of the laws of the United States, 
or qualified for documentation under section 4136 of the Revised 
Statutes (46 App. U.S.C. 14); and 

(3) otherwise qualifies under laws of the United States to be em- 
ployed in the coastwise trade. 

(b) Subject to the laws of the United States regulating the coast- 
wise trade and the fisheries, only a vessel for which a coastwise li- 
cense or an appropriately endorsed registry is issued may be em- 
ployed in— 

(1) the coastwise trade; and 

(2) the fisheries. 


§12107. Great Lakes licenses and registry 


(a) A Great Lakes license or, as provided in section 12105(c) of 
this title, an appropriately endorsed registry, may be issued for a 
vessel that— 

(1) is eligible for documentation; 

(2A) was built in the United States; or 

(B) if not built in the United States, was captured in war by citi- 
zens of the United States and lawfully condemned as prize, was ad- 
judged to be forfeited for a breach of the laws of the United States, 
or qualified for documentation under section 4136 of the Revised 
Statutes (46 App. U.S.C. 14); and 
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(3) otherwise qualifies under the laws of the United States to be 
employed in the coastwise trade. 

(b) Subject to the laws of the United States regulating the coast- 
wise trade, trade with Canada, and the fisheries, only a vessel for 
which a Great Lakes license or an appropriately endorsed registry 
is issued may be employed on the Great Lakes and their tributary 
and connecting waters in— 

(1) the coastwise trade; 

(2) trade with Canada; and 

(3) the fisheries. 


§12108. Fishery licenses and registry 

(a) A fishery license or, as provided in section 12105(c) of this 
title, an appropriately endorsed registry, may be issued for a vessel 
that— 

(1) is eligible for documentation; and 

(2A) was built in the United States; or 

(B) if not built in the United States, was captured in war by citi- 
zens of the United States and lawfully condemned as prize, was ad- 
judged to be forfeited for a breach of the laws of the United States, 
or qualified for documentation under section 4136 of the Revised 
Statutes (46 App. U.S.C. 14); and 

(3) otherwise qualifies under the laws of the United States to be 
employed in the fisheries. 


(b) Subject to the laws of the United States regulating the fisher- 
ies, only a vessel for which a fishery license or an appropriately en- 
dorsed registry is issued may be employed in the fisheries. 


§12109. Pleasure vessel licenses 


(a) A pleasure vessel license may be issued for a vessel that is— 

(1) eligible for documentation; and 

(2) to be operated only for pleasure. 

(b) A licensed pleasure vessel may proceed between a port of the 
United States and a port of a foreign country without entering or 
clearing with the Customs Service. 

(c) The Secretary may prescribe by regulation reasonable fees for 
issuing, renewing, or replacing a pleasure vessel license, or for pro- 
viding any other service related to a pleasure vessel license. The 
fees shall be based on the costs of the service provided. 


§ 12110. Limitations on operations authorized by certificates 


(a) A vessel may not be employed in a trade except a trade cov- 
ered by the certificate of documentation issued for that vessel. A 
documented pleasure vessel may be operated only for pleasure. 
However, a certificate of documentation may be exchanged, under 
regulations prescribed by the Secretary, for another type of certifi- 
cate of documentation or endorsed appropriately for a trade for 
which the vessel qualifies. 
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(b) A barge qualified to be employed in the coastwise trade may 
be employed, without being documented, in that trade on rivers, 
harbors, lakes (except the Great Lakes), canals, and inland waters. 

(c) When a vessel is employed in a trade not covered by the cer- 
tificate of documentation issued for that vessel, or a documented 
pleasure vessel is operated except for pleasure, the vessel and its 
equipment are liable to seizure by and forfeiture to the United 
States Government. 

(d) A documented vessel may be placed under the command only 
of a citizen of the United States. 


§ 12111. Invalidation of certificates of documentation 


(a) A certificate of documentation is invalid if the vessel for 
which it is issued— 

(1) no longer meets the requirements of this chapter and regula- 
tions prescribed under this chapter applicable to that certificate of 
documentation; or 

(2) is placed under the command of a person not a citizen of the 
United States. 

(b) Except as provided by section 30(O) of the Merchant Marine 
Act, 1920 (46 App. U.S.C. 961(a)), an invalid certificate of documen- 
tation shall be surrendered as provided by regulations prescribed 
by the Secretary. 


§ 12112. Vessels procured outside the United States 
(a) The Secretary and the Secretary of State, acting jointly, may 


provide for the issuance of an appropriate document for a vessel 
procured outside the United States meeting the ownership require- 
ments of section 12102 of this title. 

(b) Subject to limitations the Secretary may prescribe, a vessel 
for which an appropriate document is issued under this section 
may proceed to the United States and engage en route in the for- 
eign trade or trade with Guam, American Samoa, Wake, Midway, 
or Kingman Reef. On the vessel’s arrival in the United States, the 
document shall be surrendered as provided by regulations pre- 
scribed by the Secretary. 

(c) A vessel for which a document is issued under this section is 
subject to the jurisdiction and laws of the United States. However, 
the Secretary may suspend for a period of not more than 6 months 
the application of a vessel inspection law carried out by the Secre- 
tary or regulations prescribed under that law if the Secretary con- 
siders the suspension to be in the public interest. 

§ 12113. Ports of documentation 

The Secretary shall designate ports of documentation in the 
United States at which vessels may be documented and instru- 
ments affecting title to, or interest in, documented vessels may be 
recorded. The Secretary— 

(1) shall specify the geographic area to be served by each desig- 
nated port; and 
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(2) may discontinue, relocate, or designate additional ports of doc- 
umentation. 


§ 12114. Home ports 


(a) The port of documentation selected by an owner of a vessel 
and approved by the Secretary for the documentation of the vessel 
is the vessel’s home port. 

(b) Once a vessel’s home port is established, it may not be 
changed without the approval of the Secretary. 


§ 12115. Names of vessels 


(a) The name of the vessel selected by the owner and approved by 
the Secretary for the documentation of the vessel is the vessel’s 
name of record. 

(b) Once a vessel’s name of record is established, it may not be 
changed without the approval of the Secretary. 

(c) The Secretary may prescribe by regulation a reasonable fee 
for changing a documented vessel’s name of record. 


§ 12116. Numbers, signal letters, and identification markings 


(a) The Secretary shall maintain a numbering system for the 
identification of a documented vessel and shall assign a number to 
each documented vessel. 

(b) The Secretary may maintain a system of signal letters for a 
documented vessel. 

(c) The owner of a documented vessel shall affix to the vessel and 
maintain in the manner prescribed by the Secretary the number 
assigned and any other identification markings the Secretary may 
require. 


§ 12117. Recording of United States built vessels 


The Secretary may provide for the recording and certifying of in- 
formation about vessels built in the United States that the Secre- 
tary considers to be in the public interest. 


§ 12118. Registration of funnel marks and house flags 


The Secretary shall provide for the registration of funnel marks 
and house flags by owners of vessels. 


§ 12119. List of documented vessels 


The Secretary shall publish periodically a list of all documented 
vessels and information about those vessels that the Secretary con- 
siders pertinent or useful. The list shall contain a notation clearly 
indicating all vessels classed by the American Bureau of Shipping. 


§ 12120. Reports 


To ensure compliance with this chapter and laws governing the 
qualifications of vessels to engage in the coastwise trade and the 
fisheries, the Secretary may require owners and masters of docu- 
mented vessels to submit reports in any reasonable form and 
manner the Secretary may prescribe. 


430-212 O - 84 - 2 
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§ 12121. Regulations 


The Secretary may prescribe regulations to carry out this chap- 
ter. 


§ 12122. Penalties 

(a) A person that violates this chapter or a regulation prescribed 
under this chapter is liable to the United States Government for a 
civil penalty of not more than $500. 

(b) When the owner of a vessel knowingly falsifies or conceals a 
material fact, or makes a false statement or representation about 
the documentation of the vessel, that vessel and its equipment are 
liable to seizure by and forfeiture to the United States Govern- 
ment. 

(c) When a certificate of documentation is knowingly and fraudu- 
lently used for a vessel, that vessel and its equipment are liable to 
seizure by and forfeiture to the Government. 





U.S. Customs Service 


General Notice 


19 CFR Chapter I 


Public Hearing on Possible Customs Regulations Amendments 
Relating to Elimination of Sureties on Customs Bonds 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of hearing. 


SUMMARY: This notice announces that a public hearing will be 
held at Customs Headquarters in Washington, D.C. at 9:30 a.m. on 
April 10, 1984, to listen to oral presentations concerning the pro- 
posal to eliminate the Customs Regulations requirement of having 
a surety on a Customs bond in certain instances. This hearing will 
assist agency officials to determine what, if any, action should be 
taken to implement the proposal. 


DATES: Persons requesting to participate in the hearing must fur- 
nish a copy of their presentation to the Commissioner of Customs, 
to be received no later than April 2, 1984. 


ADDRESSES: Presentation should be addressed to the Commission- 
er of Customs, Attention: Regulations Control Branch, U.S. Cus- 
toms Service, Room 2426, 1301 Constitution Avenue, NW., Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John E. Elkins, Reg- 
ulations Control Branch, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-556-8237). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


By notice published in the Federal Register on October 14, 1983 
(48 FR 46805), Customs invited writtten comments on a proposal to 
amend the Customs Regulations (19 CFR Chapter 1) to eliminate 
the requirement of having a surety on a Customs bond in certain 
instances. In addition to requesting comments on the merits of the 
proposal and the various alternative ways in which it could be im- 
plemented, the notice indicated that a public hearing would be held 
if commenters indicated an interest in one. 

13 
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Numerous comments have been received in response to the 
notice. Several parties have requested that a public hearing be held 
to allow for oral presentations to be made on the issue and other 
parties have requested to attend a hearing if one is held. 

Because of the widespread interest in the matter and the signifi- 
cant effect it would have on all aspects of the importing communi- 
ty, Customs has determined that a public hearing should be held. 
The hearing will be held on April 10, 1984, at 9:30 a.m. in room 
3428 at Customs Headquarters at 1301 Constitution Avenue, NW., 
Washington, D.C. The purpose of the hearing will be to afford in- 
terested parties an opportunity to make oral presentations and to 
allow Customs and possibly Department officials to ask questions of 
the parties concerning the proposal. This hearing will assist agency 
officials to determine what, if any, action should be taken to imple- 
ment the proposal. 

As stated in the notice of October 14, 1983, only parties who com- 
mented on that notice will be authorized to participate in the hear- 
ing. To ensure that adequate accommodations can be made for all 
who wish to attend, and to enable Customs to prepare a hearing 
agenda, all parties who want to make oral presentations will be re- 
quired to submit a copy of their presentation to Customs. The copy 
must be received by April 2, 1984. Participants will be given 15 
minutes each within which to make their presentation. A question 
and answer period will follow each presentation or at the conclu- 
sion of all the presentations. Parties wishing to attend the meeting 
but not to make oral presentations are also required to submit 
written notification to Customs. This notification must be received 
by April 2, 1984. No written verbatim record of the hearing will be 
made. 

Dated: February 7, 1984. 

RosBert P. SCHAFFER, 
Assistant Commissioner 
(Commercial Operations). 


[Published in the Federal Register, February 13, 1984 (49 FR 5350)] 
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UniTep States, Appellant 
(Decided: December 30, 1983) 


The above-entitled appeal was placed in Customs Bulletin, 
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Opinion and Order 


REsTANI, Judge: This action seeking a return of merchandise 
seized by the United States Customs Service was commenced on 
May 24, 1982 in the United States District Court for the District of 
Puerto Rico (Civil Action No. 82-1467). By order dated October 4, 
1982 Chief Judge Torruella transferred the action to the United 
States Court of International Trade on the ground that the action 
was “a collateral attack on the United States Customs Service col- 
lection of the customs duties assessed on the merchandise imported 
by Petitioner.” The district court concluded that it lacked jurisdic- 
tion to hear the action because of the exclusive subject matter ju- 
risdiction of this court under 28 U.S.C. § 1581(i)(2) (Supp. V 1981). 

Defendant seeks dismissal of the action, or in the alternative 
transfer to the district court. Plaintiff opposes dismissal but would 
consent to transfer, arguing that the “District Court for the Dis- 
trict of Puerto Rico should have the first choice to hear this 
action.”’ Opposition to Motion to Dismiss, p. 10. 

Plaintiff's complaint is entitled “Petition for Return of Seized 
Property.” Plaintiff does not dispute defendant’s assertion that the 
property at issue is some 237 dozen ornamented shirts imported 
from Mexico and that they have been sold at auction by defendant. 
Plaintiff alleges that the shirts were seized during an illegal search 
by Customs Service agents, and he is seeking compensation for 
such action. A similar complaint, Civil Action No. 82-1307, was dis- 
missed by the district court. 

Defendant’s view of this matter is that the shirts were voluntar- 
ily turned over to the Customs Service as partial satisfaction of a 
claim for duties and penalties owing on account of double invoic- 
ing.? According to this view, the action must be dismissed because 
it is a challenge to assessment of duties, and the challenge was not 
made via a protest. Therefore, according to defendant, jurisdiction 
does not lie under 28 U.S.C. § 1581(a) (Supp. V 1981). Defendant 
further argues that jurisdiction is lacking under 28 U.S.C. § 1581(i) 
since the protest procedure has not been pursued, citing United 
States v. Uniroyal, Inc., 687 F.2d 467 (Fed. Cir. 1982), and also that 
the action is barred by the statute of limitations applicable to 28 
U.S.C. § 1581(i). 

Plaintiff has not provided the court with a clear statement of the 
statutory basis for jurisdiction over this case, as is his duty. United 
States v. Biehl & Co., 3 CIT 158, 160, 589 F.Supp. 1218 (1982). 

Inasmuch as a protest was not filed, if this action is found to be a 
challenge to the Customs Service determination of the amount of 
duties owing, dismissal would be required on the grounds discussed 


1 Obviously, in light of the dismissal, defendant’s alternative request for consolidation with Civil Action No. 
82-1307 cannot be considered. 

2 Plaintiff disputes defendant’s statement of fact that the shirts were voluntarily turned over to the Customs 
Service in payment of duties and penalties. Plaintiff claims coercion, duress and false statements were used to 
obtain possession of the shirts and that no valid consent existed. 
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in United States v. Uniroyal. See also Lowa Ltd. v. United States, 5 
CIT —, aff'd, No. 83-1018 (Fed. Cir. Jan. 4, 1984); and American Air 
Parcel Forwarding Co. v. United States, 5 CIT —, 557 F.Supp. 605, 
aff'd, No. 83-716 (Fed. Cir. Oct. 14, 1983). On the other hand, if this 
action is primarily a tort claim rather than a challenge to an as- 
sessment, the Uniroyal line of cases is inapposite. 

It might be argued that this action involves “administration and 
enforcement with respect to’ “any law providing 
for * * * revenue from imports or tonnage.” 28 U.S.C. 
§ 1581(i(1)(4). At first blush this provision would seem to provide a 
basis in this court for jurisdiction over a tort claim against the 
United States based on the actions of customs agents attempting to 
collect duties. However, tort claims against the United States tradi- 
tionally have been the province of the district courts under the 
Federal Tort Claims Act. 

28 U.S.C. § 1346(b) (Supp. V 1981) provides: 


* * * 


* * * the district courts shall have exclusive jurisdic- 
tion of civil actions on claims against the United States for 
money damages * * * for injury or loss of 
property * * * caused by the negligent or wrongful act or 
omission of any employee of the Government while acting 
within the scope of his office or employment. 


But 28 U.S.C. § 2680 (1976) provides: 


* * * section 1346(b) of this title shall not apply to * * * 

(c) any claim arising in respect of the assessment or collec- 
tion of any tax or customs duty, or the detention of any goods 
or merchandise by any officer of customs or excise or any other 
law enforcement officer. 


From the undisputed facts it is apparent that plaintiff's claim 
arose because of customs agents’ attempts to collect duties. There- 
fore, the district court does not have jurisdiction to hear this 
matter under the Federal Tort Claims Act. 

Since the district court lacks jurisdiction and since 28 U.S.C. 
§ 1581(a) jurisdiction is lacking because of failure to file a protest, if 
this court were to hear this action it would be recognizing a new 
cause of action against the United States. As this Court stated in 
Carlingswitch, Inc. v. United States, 5 CIT —, 560 F.Supp. 46 aff'd, 
No. 83-871 (Fed. Cir. Feb. 15, 1983), ‘“‘new causes of action cannot 
be created under 28 U.S.C. § 1581(i) * * * it is clear that 28 U.S.C. 
§ 1581(i), standing alone, can give plaintiff no greater rights than 
those which it possessed prior to enactment of the Customs Court 
Act of 1980.” This view was previously set forth in Montgomery 
Ward & Co., Inc. v. Zenith Radio Corp., 69 CCPA —, 673 F.2d 1254 
(1982). The legislative history of § 1581(i) makes it quite clear that 


3In Bar Bea Truck Leasing Co., Inc. v. United States, 4 CIT —, 546 F.Supp. 558, 566 (1982), rev'd in part on 
other grounds, No. 82-36 (Fed. Cir. Aug. 11, 1983), this court transferred the tort aspects of a case to the district 
court, but the court in Bar Bea was not faced with the question of the applicability of 28 U.S.C. § 2680(c). 
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it was enacted to “eliminate the confusion” which formerly exited 
“as to the demarcation between the jurisdiction of the district 
courts and the Court of International Trade.” H.R. Rep-. No. 1235, 
96th Cong., 2d Sess. 47 (1980), reprinted in 1980 U.S. Code Cong. & 
Ad. News 3729, 3758-3759. Before the enactment of the Customs 
Courts Act of 1980 there was no right of action available for the 
tort claim asserted by plaintiff. 28 U.S.C. § 2860(c). It would be con- 
trary to the legislative intent of § 1581(i) to interpret it to create 
such a right of action. 

Plaintiff has also asserted that jurisdiction exists on the basis 
recognized by Bivens v. Six Unknown Named Federal Agents of the 
Federal Bureau of Narcotics, 403 U.S. 388 (1971). Such suits are 
brought under 28 U.S.C. 1331(a) in the district courts and 28 U.S.C. 
1581(i) “may be said to accomplish, as to the Court of International 
Trade, the purpose served by § 1331 for the district courts.” Ameri- 
can Air Parcel Forwarding Co. Ltd. v. United States, 1 CIT 293, 515 
F.Supp. 47 (1981). See also Lowa Ltd. v. United States, supra. But 
Bivens-type actions must be asserted against the officials accused of 
constitutional torts. Ted Curry v. United States, 221 Ct. Cl. 741, 
745-746, 609 F.2d 980 (1979) and Norton v. United States, 581 F.2d. 
390, 393 (4th Cir.), cert. denied, 439 U.S. 1003 (1978). The present 
suit was brought against the United States. Therefore, jurisdiction 
is not supported by Bivens.* 

Because there is not basis for jurisdiction in the district court 
under Bivens or under the Federal Tort Claims Act, this action 
cannotebe transferred to the district court. 

For the foregoing reasons this action is dismissed for lack of sub- 
ject matter jurisdiction. 

Dated: January 26, 1984, New York, New York. 

JANE A. RESTANI, 
Judge. 


(Slip Op. 84-6) 
Amoco O11 Co., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 81-6-00760 
Before Forp, Judge. 
Natural Gas Liquids 


Plaintiff's motion for summary judgment on claim that merchan- 
dise imported from Canada was properly classifiable under either 
item 475.15 or by General Headnote 7, Tariff Schedules of the 
United States (TSUS) is denied. 


+ Because jurisdiction fails on other grounds, the court finds it unnecessary to address the question of whether 
a proper Bivens-type action may be brought in this court. It is also unnecessary to address the statute of limita- 
tions defense which was raised. 


430-212 0 - 84 - 3 
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Where there are specific provisions for mixtures, the commin- 
gling rule is inapplicable. Archer-Daniels-Midland Company v. 
United States, 32 Cust Ct. 305, C.D. 1618 (1954). General Headnote 
7 applies only where the articles involved are subject to different 
rates of duty, and the quantity or value of the articles cannot be 
ascertained. 

The classification of shipments of center-cut natural gas liquids 
injected with additional propane as a dutiable mixture under item 
430.00, TSUS, held proper. 


[Plaintiff's motion for summary judgment denied; defendant’s cross-motion for 
summary judgment granted. ] 


(Decided January 31, 1984) 


Douglas W. Johnson for the plaintiff. 

Mayer, Brown & Platt (Joan P. Fread on the brief; Jeffrey I. Gordon and Mark W. 
Ryan of counsel) for amicus curiae. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch; Bar- 
bara M. Epstein on the brief) for the defendant. 


Forp, Judge: This action involves the classification of certain 
shipments of center-cut natural gas liquids (NGLs) imported from 
Canada at Port Huron, Michigan. 

Plaintiff entered and sold to Consumers Power Company, a 
Michigan corporation, six shipments of center-cut NGLs which con- 
tained over 50% by weight of propane. The merchandise was classi- 
fied by the United States Customs Service under item 430.00, Tariff 
Schedules of the United States (TSUS), and assessed with duty at 
the rate of 5% ad valorem. 

Plaintiff contends the merchandise is properly classifiable under 
item 475.15, TSUS. Alternatively, plaintiff urges General Headnote 
7, TSUS, is applicable and controlling. The parties, pursuant to 
Rule 56 of this Court, have crossmoved for summary judgment. 

A motion under Rules 7 and 76 of this Court to appear and file a 
brief as amicus curiae by Dome Petroleum Corporation was grant- 
ed. 

The pertinent statutory provisions involved provide as follows: 


475.15 Natural gas, methane, 
ethane, propane, butane, 
and mixtures thereof 

Natural gas, methane 
and mixtures thereof 
(including liquified 
natural gas and syn- 
thetic or substitute 
natural gas). 
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Mixtures of two or more or- 

ganic compounds 5% ad val., but not 
less than the 
highest rate 
applicable to any 
component 
compound. 

General Headnote 7: 


Commingling of Articles. (a) 
Whenever articles subject 
to different rates of duty 
are so packed together or 
mingled that the quantity 
or value of each class of ar- 
ticles cannot be readily as- 
certained by customs offi- 
cers (without physical seg- 
regation of the shipment or 
the contents of any entire 
package thereof), by one or 
more of the following 
means: 

(i) sampling, 

(ii) verification of pack- 
ing lists or other docu- 
ments filed at the time 
of entry, or 

(iii) evidence showing 
performance of com- 
mercial settlement 
tests generally accept- 
ed in the trade and 
filed in such time and 
manner as may be pre- 
scribed by regulations 
of the Secretary of the 
Treasury, 

the commingled articles shall 
be subject to the highest 
rate of duty applicable to 
any part thereof * * * 


The record before the Court reflects that plaintiff operates sever- 
al natural gas processing plants throughout the United States and 
Canada. Crude natural gas is a mixture which contains many hy- 
drocarbon compounds. At the processing stage, some of the compo- 
nent gases are regularly separated to facilitate storage and trans- 
portation. The two principal ingredients in natural gas are meth- 
ane and ethane, which together comprise approximately 95% of 
crude natural gas. After methane has been separated from the 
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crude natural gas, the remaining mixture of compounds is known 
as NGLs. When ethane is removed from this mixture, the remain- 
ing components are known as center-cut NGLs. It is the center-cut 
NGLs around which this action is focused. 

Center-cut NGL streams in their natural state are not comprised 
of more than 50% of any one hydrocarbon compound. On the occa- 
sion of the shipments at issue, plaintiff had acquired a surplus of 
propane, one of the remaining components in the center-cut NGL 
stream. Propane is classified under item 475.15, TSUS, and ad- 
mitted duty-free. Since propane cannot be shipped separately 
through the I.P.P.L-Lakehead Pipeline, as it exceeds the maximum 
vapor pressure allowance, plaintiff injected additional propane into 
the center-cut NGL stream, raising the level of propane in the 
stream to over 50%. 

Center-cut NGLs not containing over 50% by weight of any 
single hydrocarbon compound are normally subject to classification 
under item 475.70, TSUS, which provides as follows: 


Mixtures of hydrocarbons not 
specially provided for, de- 
rived wholly from _petro- 
leum, shale oil, natural 
gas, or combinations there- 
of, which contain by weight 
not over 50% of any single 
hydrocarbon compound: 
In other than liquid form.. Free. 


As these shipments contained over 50% of a single hydrocarbon 
compound, propane, the Customs Service classified the merchan- 
dise under item 430.00, TSUS, and assessed duty at a rate of 5% ad 
valorem. 

The classification of the merchandise by the Customs Service 
under item 430.00, TSUS, is presumed to be correct. 28 U.S.C. 
§ 2639(a)(1)(1980). Accordingly, plaintiff has the dual burden of es- 
tablishing, by a preponderance of the evidence, the classification of 
the Customs Service to be incorrect and that plaintiff’s classifica- 
tion is correct. Ameliotex, Inc. v. United States, 77 Cust. Ct. 72, C.D. 
4673, 426 F.Supp. 556 (1976), aff'd. 65 CCPA 22, C.A.D. 1200, 565 F. 
2d 674 (1977). 

Plaintiff contends the center-cut NGLs are properly classified 
under item 475.15, TSUS, since all of the components of center-cut 
NGL streams, including the additional injected propane, are found 
in natural gas and listed under item 475.15, TSUS. While all the 
components of the center-cut NGL streams are found in natural 
gas, not all the components are listed under item 475.15. In the 
agreed statement of facts submitted by the parties, plaintiff conced- 
ed there were hydrocarbons in the imported merchandise which 
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were not specifically enumerated in item 475.15, TSUS. If imported 
individually, neo pentane, iso pentane, n-pentane and neo hexane 
are subject to classification under item 429.54, TSUS, at 5% ad va- 
lorem. Thus item 475.15, TSUS, does not include all the compo- 
nents found in the shipments at issue. Additionally, it should be 
noted that plaintiff, in the agreed statement of facts, acknowledged 
the merchandise involved “is not methane; is not ethane; is not 
propane; is not butane.” This statement would further indicate 
that classification under item 475.15, TSUS, is precluded. 

Plaintiff continues its argument in support of item 475.15, TSUS, 
classification by claiming that Schedule 4, Part 2, Headnote 1, 
TSUS, pertaining to the classification made by Customs, precludes 
its usage herein. 

Headnote 1 provides as follows: 


This part covers chemicals, except those provided for else- 
where in this schedule and those specifically provided for in 
any of the other schedules. 


* * * * * * * 


In view of the foregoing, plaintiff asserts that its merchandise is 
provided for “elsewhere” in item 475.15, TSUS, and by General 
Headnote 7. Having determined that classification under item 
475.15 is inappropriate, the applicability of General Headnote 7, 
though not a classification provision, must be considered. 

Plaintiff maintains that where a mixture of two duty-free items 
is involved, General Headnote 7 provides that the merchandise be 
admitted duty-free, as the highest rate of duty applicable is zero. 
Plaintiff neglects, in this analysis, to include the additional compo- 
nents found in the NGL streams, (supra), which are classifiable 
under item 429.54, TSUS, at 5% ad valorem. Furthermore, a read- 
ing of General Headnote 7 establishes that its application is limited 
to two conditions: (1) that the articles involved be subject to differ- 
ent rates of duty; and (2) that the quantity or value of those arti- 
cles cannot be ascertained. Neither of these conditions can be 
found here. Plaintiff argues that two items, the additional injected 
propane and the center-cut NGL, have the same rate of duty, zero, 
and thus should be admitted duty-free. Under those circumstances, 
General Headnote 7 would not be available, as both these items 
have the same rate of duty. Additionally, Exhibits A through F, 
submitted with the agreed statement of facts, set forth by weight 
and volume the exact percentages of the components found in the 
shipments at issue. Where the quantity and value of the merchan- 
dise, as well as the rate of duty, have been determined, it is unnec- 
essary to reach beyond the pertinent statutory provisions and 
apply General Headnote 7(a). 

Schedule 4, Headnote 3(a), TSUS, defines the term “mixture’’ as: 


Substances consisting of two or more ingredients (i.e., ele- 
ments or compounds), whether occurring as such in nature, or 
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whether artificially produced (i.e., brought about by mechani- 
cal, physical or chemical means), which do not bear a fixed 
ratio to one another and which, however thoroughly commin- 
gled, retain their individual chemical properties and are not 
chemically united. The fact that the ingredients of a product 
are incapable of separation or have been commingled in definite 
proportions does not in itself affect the classification of such 
product as a mixture. [Emphasis supplied.] 


Subsection (e) of General Headnote 7 states: 


The provisions of this headnote shall apply only in cases 
where the schedules do not expressly provide a particular 
tariff treatment for commingled articles. 


The above definition of “mixture” is supportive of the fact that 
the imported merchandise was correctly treated as a mixture 
rather than as commingled merchandise. Utilization of the term 
“commingled” in the definition is clearly indicative of the intent to 
classify such merchandise as a mixture, rather than to regard it as 
commingled merchandise under General Headnote 7. 

The classification contested here, item 430.00, TSUS, is precisely 
the treatment defined by the Schedule 4, headnote 3(a), TSUS, defi- 
nition and referred to in subsection (e) of General Headnote 7. This 
Court has previously held that where there are specific provisions 
for mixtures, the commingling rule is inapplicable. Archer-Daniels- 
Midland Company v. United States, 32 Cust. Ct. 305, C.D. 1618 
(1954). That case involved a classification under paragraph 57 of 
the Tariff Act of 1930, dealing with “combinations and 
mixtures * * * not specially provided for.” The Court therein 
denied treatment under the commingling provision, stating the spe- 
cific provision for combinations and mixtures rendered that provi- 
sion inapplicable. 

Plaintiff urges, in view of the difficulty in transporting propane 
through the I.P.P.L.-Lakehead Pipeline and the expense of alterna- 
tive means of transportation, the injection of the propane was for 
transportation purposes only. This position is not supported by case 
law which has evolved under this theory. While materials or com- 
ponents added solely for transportation purposes may be disregard- 
ed in classification, material deliberately added to change or en- 
hance the product is not so protected. United States, v. Aetna Ex- 
plosives Co., 256 U.S. 402, 41 S.Ct. 518, 65 L. Ed. 1018 (1921); 
Northam Warren Corp. et al. v. United States, 60 CCPA 117, C.A.D. 
1092, 475 F.2d 647 (1973). In this instance the addition of the pro- 
pane served to increase the volume, and thus the value, of the ship- 
ments and was not added solely to facilitate the transportation of 
the center-cut NGL stream. 

It is well-settled that imported merchandise must be classified 
with reference to its condition as imported. United States v. Ci- 
troen, 223 U.S. 407, 32 S.Ct. 256, 56 L. Ed. 486 (1911); Olympus Corp. 
of America v. United States, 72 Cust. Ct. 176, C.D. 4538 (1974). The 
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merchandise in this case was imported, and indeed sold, as center- 
cut natural gas liquids which contain more than 50% by weight of 
propane. This composition was within the parameters of the con- 
tract entered into by plaintiff to supply the merchandise to Con- 
sumers Power Company. Whether the merchandise was separated 
by chemical process at a later date is not relevant here. It is in the 
condition as imported that the shipments at issue are to be classi- 
fied. 

While plaintiff argues the shipments should be assessed duty at 
the rate assessed its component parts, these shipments, individual- 
ly, constitute a single tariff entity and, as such, are subject to the 
duty assessed on them as mixtures. Such interpretation finds sup- 
port in E. C. Liniero v. United States, 37 CCPA 10, C.A.D. 411 
(1949). There the Court found a grain feed by-product composed of 
three items was properly dutiable as a single entity rather than 
segregable according to its component parts. The Court stated the 
fact that merchandise was composed of different component parts, 
each of which was eo nomine designated in other paragraphs of the 
Tariff Act, was not the controlling factor and did not establish that 
the merchandise could not be classified as a whole. Rather, the con- 
trolling issue was whether the mixture constituted a single tariff 
entity. The same rationale is applicable to the case at bar. Accord- 
ingly, treatment under General Headnote 7, TSUS, is denied. 

Plaintiff's final contention rests on the tenuous argument that 
item 4380.00, TSUS, is not meant to include mixtures of duty-free 
items. In so arguing, plaintiff cites Summaries of Trade and Tariff 
Information, Vol. VI at 240 (1969), which proportedly limits the 
scope of item 430.00, TSUS, to merchandise not covered in more 
specific provisions of the Tariff Schedules. Throughout the Tariff 
Schedules, however, nowhere is the merchandise at issue more spe- 
cifically described than under item 430.00, TSUS. Moreover, resort 
to legislative history is unwarranted where a statute is unambi- 
guous on its face. United States v. Corning Glass Works, 66 CCPA 
25, C.A.D. 1216, 586 F.2d 822 (1978). In any event, the 1969 Tariff 
Summaries were prepared subsequent to the statute and thus 
cannot be considered indicia of Congressional intent. W. R. Filbin 
& Co. Inc. v. United States, 63 Cust. Ct. 200, C.D. 3897, 306 F. Supp. 
440 (1969). 

As noted supra, the classification carries with it the presumption 
of correctness which has not been overcome. The Court is not per- 
suaded that a mixture of two duty-free items constitutes a single 
duty-free entity where an unambiguous statute dictates to the con- 
trary. Plaintiff was aware of the statutory limitations involved and 
nonetheless chose, among available alternatives, to enter the mer- 
chandise in a manner which precluded duty-free treatment. The 
facts of this case and the clear language of the statutory provisions 
mandate the conclusion herein. 
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In view of the foregoing defendant’s cross-motion for summary 
judgment is granted and plaintiffs motion for summary judgment 
is denied. Judgment will be issued accordingly. 


JUDGMENT 
MorcGan Forp, Judge. 
Amoco O1 Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 81-6-00760 


This case having been duly submitted for decision and the Court, 
after due deliberation, having rendered a decision herein; now, in 
conformity with said decision, 

It Is HEREBY ORDERED, ADJUDGED, and DECREED: that the action 
be and the same hereby is dismissed. 

Dated at New York, N.Y., January 31, 1984. 

MorGAN Forp, 
Judge of the United States Court of International Trade. 


(Slip Op. 84-7) 
WALLY PACKAGING, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 82-5-00773 
Before RESTANI, Judge. 


(Dated January 31, 1984) 


Leo Salzman, for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, and Deborah E. Rand, for defend- 
ant. 


Opinion and Order 


RESTANI, Judge: In this action, plaintiff seeks to overturn a Cus- 
toms Service determination that plaintiff's shipment of polyethyl- 
ene bags is not entitled to duty free entry under the Generalized 
System of Preferences. Defendant now moves to dismiss the action 
for want of subject matter jurisdiction. Defendant contends that 
plaintiff's summons is untimely. 

The parties have submitted briefs and exhibits of record on the 
issue of jurisdiction. From the material submitted the court finds 
the relevant facts to be as follows: 


November 28, 1980—Plaintiff’s shipment was liquidated, and 
the Customs Service assessed $2,393.69 duty. Complaint at 5. 

January 22, 1981—Plaintiff’s agent filed a timely protest of 
the assessment. Protest No. 1001-1-000707. Pl. Ex. A. 

April 10, 1981—The Customs Service denied the protest. The 
form denying the protest indicated that plaintiff had 180 days 
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from the denial of the protest to seek judicial review in the 
Court of International Trade. Pl. Ex. A. 

May 6, 1981—Plaintiff’s agent requested reliquidation based 
on the advice of Mr. Preston, a customs examiner. Pl. Ex. B.! 

July 27, 1981—The Customs Service denied plaintiff's re- 
quest for reliquidation in a letter that again indicated the 
availability of judicial review. Def. Ex. A. 

November 25, 1981—Plaintiff’s agent again requested reliqui- 
dation. Pl. Ex. C. 

March 30, 1982—The Customs Service again denied plain- 
tiff's request for reliquidation. Pl. Ex. D. 

May 27, 1982—Plaintiff filed a summons with the Court of 
International Trade. 


Plaintiff's complaint asserts that this Court has jurisdiction 
under 28 U.S.C. § 1581(a) (Supp. V 1981).2 However, plaintiff's com- 
plaint and exhibits establish that its initial protest was denied on 
April 10, 1981, and its summons was not filed until May 27, 1982. 
Defendant contends that plaintiff's summons was untimely because 
it was filed more than 180 days after the April 10th protest denial. 
A civil action is untimely unless it is filed within 180 days after the 
notice of denial is mailed. 28 U.S.C. § 2636(a) (Supp. V 1981). Fail- 
ure to file a timely summons deprives this Court of subject matter 
jurisdiction. Border Brokerage, Inc. v. United States, 72 Cust. Ct. 93, 
372 F.Supp. 1389 (1974). 

When the court’s jurisdiction is challenged, the party asserting 
jurisdiction has the burden of establishing that jurisdiction exists. 
McNutt v. General Motors Assistance Corp., 298 U.S. 178 (1936); 
Hambro Automotive Corp. v. United States, 66 CCPA 113, 603 F.2d 
850 (1979); United States v. Biehl & Co., 3 CIT 158, 539 F.Supp. 1218 
(1982). To meet this burden plaintiff must demonstrate that it has 
filed a timely summons contesting a Customs Service decision that 
is subject to review in this Court. 28 U.S.C. §§ 1581(a), 2636(a). 

Primarily, plaintiff contends that defendent should be equitably 
estopped from relying on the time limit for filing a summons. 
Plaintiff maintains that it waited so long to file its summons only 
because a customs examiner, Mr. Preston, advised plaintiff to seek 
reliquidation through administrative review. Plaintiff contends 
that Mr. Preston intended plaintiff to rely on his advice, and that 
plaintiff justifiably relied on Mr. Preston’s advice. 

The Court of Customs and Patent Appeals has held that equita- 
ble estoppel is not available against the government “in cases in- 
volving the collection or refund of duties on imports.” Air-Sea Bro- 
kers, Inc. v. United States, 66 CCPA 64, 68, 596 F.2d 1008 (1979). See 
also United States v. Bar Bea Truck Leasing Co., Inc., Bar-Mar 
Warehouse Co., Inc., 713 F.2d 1563 (Fed. Cir. 1983); United States v. 


' Defendant does not admit that plaintiff ever received advice on requesting reliquidation from Mr. Preston. 
For purposes of this motion, this conflict is resolved in favor of plaintiff. 

2 28 U.S.C. § 1581(a) reads in relevant part: 

The Court of International Trade shall have exclusive jurisdiction of any civil action commenced to contest 
the denial of a protest * * * 
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Carl Ross, — CIT —, Slip Op. 83-124 (November 28, 1983); United 
States v. Goodman, — CIT —, 572 F.Supp. 1284 (1983). 

It is unclear what circumstances could ever justify estopping the 
government.® In circuits where equitable estoppel of the govern- 
ment is applied, the government is estopped only in limited circum- 
stances and only where it is acting in a proprietary rather than a 
sovereign capacity. See e.g. Manloading & Management Assoc., Inc. 
v. Unites States, 461 F.2d 1299 (Ct. Cl. 1972); and United States v. 
Georgia Pacific, 421 F.2d 92 (9th Cir. 1970). The government acts in 
a sovereign capacity when it carries out unique government func- 
tions for the benefit of the public. United States v. Georgia Pacific, 
supra. This includes the collection and refund of customs duties. 
Air-Sea Brokers, Inc. v. United States, supra at 67. Therefore, plain- 
tiff cannot rely on equitable estoppel as a basis for avoiding the 
time limits for filing a civil action before this court. 

On the other hand, in Farrell Lines, Inc. v. United States, 69 
CCPA —, 657 F.2d 1214 (1981), reh. denied, — CCPA —, 667 F.2d 
1017 (1982), the Court of Customs and Patent Appeals held that the 
applicable statute of limitations was tolled in a case involving a 
protest of duties assessed on foreign repairs of a ship. In Farrell, 
the shipbuilder failed to file a timely protest because both the ship- 
builder and the Customs Service were genuinely confused as to the 
proper procedures for administrative review. Jd. at 657 F.2d 1217- 
1218. The court held that it had the power to toll the statute of 
limitations “under certain circumstances not inconsistent with the 
legislative purpose.” Jd. at 1219. 

In any action against the government, the court must be careful 
to ascertain that tolling is consistent with Congress’ intent. “Stat- 
utes which waive immunity of the United States from suit are to 
be construed strictly in favor of the sovereign.” McMahon v. 
United States, 342 U.S. 25 (1951); Akeroyd v. United States, 19 
CCPA 249, (19381), cert. denied, 285 U.S. 550 (1931). In suits against 
the government, absent a specific tolling statute, courts have tolled 
applicable statutes of limitations where war deprived plaintiff of 
access to the courts, Osbourne v. United States, 164 F.2d 767 (2d 
Cir. 1947) (statute tolled while plaintiff a prisoner of war); or 
where, in essence, administrative action deprived plaintiff of an op- 
portunity to initiate litigation against the government, Farrell 
Lines, Inc. v. United States, supra. See also, Northern Metal Co. v. 
United States, 350 F.2d 833 (8d Cir. 1965). 

To determine whether the statute of limitations should be tolled 
here, the court must first determine whether the administrative 
procedures below effectively prevented plaintiff from filing a 


% The Supreme Court has indicated that estoppel is not available against the government. Federal Crop Insur- 
ance Corp. v. Merrill, 332 U.S. 380 (1936); Utah Power & Light Co. v. United States, 243 U.S. 389 (1916). Subse- 
quent decisions in various circuits have suggested that estoppel might be available in some cases. In Schweiker 
v. Hansen, 450 U.S. 785 (1980), reh. denied, 451 U.S. 1032 (1981), the Supreme Court again found equitable estop- 
pel was not available vis-a-vis the government, but the Court did not preclude the possibility of its application in 
another case. 
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timely summons. Farrell Lines, Inc. v. United States, supra; cf. 
Schering Corp. v. United States, 67 CCPA 83, 86 n. 9, 626 F.2d 162 
(1980). If so, then the court must determine whether it is “not in- 
consistent with the legislative purpose” of 28 U.S.C. § 2636 to 
permit tolling the time limits for filing a civil action. Farrell Lines, 
Inc. v. United States, supra at 1219. 

Plaintiff contends that it did not file a timely civil action only 
because Mr. Preston advised it to seek reliquidation. But plaintiff 
also received two communications from the Customs Service indi- 
cating that plaintiff had 180 days from the denial of its protect to 
initiate litigation. Even assuming that plaintiff believed it could 
obtain relief through reliquidation, plaintiff had clear and unambi- 
guous notice as to the proper procedures for filing a civil action to 
obtain judicial review. Plaintiff has not contended that any Cus- 
toms official advised it that a civil action was not available after its 
protest was denied. At most, plaintiff's evidence indicates that 
plaintiff had a choice of seeking reliquidation or filing a civil 
action. Plaintiff chose not to file a timely civil action, and is re- 
sponsible for the consequences of that choice. Thus, the tolling 
principle of Farrell is not applicable. 

Plaintiff further contends that its letter of November 25, 1981 
was a valid protest which, upon denial, provides a basis for jurisdic- 
tion in this court. This contention is without merit. This court only 
has jurisdiction under section 1581(a) to consider protests that con- 
form to the requirements of 19 U.S.C. §§ 1514 and 1515 (1982).4 
Plaintiff's November 25th letter is not a valid protest under section 
1514. The letter could not be a timely protest of the liquidation. 
The letter was not dispatched until nearly a year after liquidation. 
Section 1514(c)(2) requires all protests of liquidations to be filed 
within 90 days of notice of liquidation. Plaintiff contends that the 
letter is a protest of the Customs Service’s denial of plaintiff's origi- 
nal protest. But section 1514 does not permit a party to protest the 
denial of a protest. As defendant notes, such a procedure would 
allow plaintiff to file an unending series of protests each protesting 
the previous protest denial. 

Finally, plaintiff contends that its protest was not denied until 
March 30, 1982 or alternatively that its protest has never been 
properly denied. Both of these arguments are premised on the as- 
sumption that the Customs Service did not properly deny plaintiff's 
protest on April 10, 1981. But the April 10th response by the Cus- 
toms Service satisfies all the formal requirements for a protest 
denial. 19 U.S.C. § 1515(a), 19 CFR § 174.30 (1981). The response in- 
dicates that the protest was denied, states the reason for the 
denial, and informs plaintiff of its right to bring a civil action in 
this court. 


428 U.S.C. § 1581(a) gives the court jurisdiction over denials of protests under section 1515. Section 1515 limits 
protests to those filed in conformity with section 1514. 
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Relying on dicta in Colonna & Co. v. United States, 75 Cust. Ct. 
179, C.R.D. 75-4, 399 F.Supp. 1389 (1975),5 plaintiff contends that 
the April 10th response was not a denial of its protest because the 
Customs Service construed plaintiff's protest as a request for reli- 
quidation. But in this case the Customs Service stated “[t]he follow- 
ing action has been taken on this protest.’”’ Pl. Ex. A. The Customs 
Service clearly knew it had a protest before it. Also, the Customs 
Service included a notice that plaintiff could file a civil suit to pro- 
test the denial. This notice would make no sense if the Customs 
Service was responding to a request to reliquidate. The only means 
to obtain review of the denial of a request to reliquidate is through 
the protest procedure. This court does not have jurisdiction to con- 
sider a request to reliquidate except where protest procedures are 
followed and a civil action challenging denial of the protest is 
brought. 28 U.S.C. § 1581(a).® 

The court finds that plaintiff's action is untimely, and the case is 
dismissed for want of subject matter jurisdiction. 

Dated: January 31, 1984, New York, New York. 

JANE A. RESTANI, 
Judge. 


JUDGMENT 


JANE A. RESTANI, Judge. 


WALLY PACKAGING, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 82-5-00773 


This case having been duly submitted for decision and the Court, 
after due deliberation, having rendered a decision herein; now, in 
conformity with said decision, 

It Is HEREBY ORDERED, ADJUDGED, and DECREED: that this action 
be, and hereby is, dismissed. 

Dated at New York, N.Y., February 1, 1984. 

JANE A. RESTANI, 
Judge of the United States 
Court of International Trade. 


(Slip Op. 84-8) 
Before BERNARD NEwMaAN, Senior Judge. 


5In Colonna, both the Customs Service and plaintiff treated plaintiff's initial request for administrative 
review as a request for reliquidation. Thus the court suggested that plaintiff's subsequent protest might be con- 
strued as a protest of a denial of a request for reliquidation. The court in Colonna eventually held that the 
action was premature on other grounds. 

® Plaintiff could have argued that its letter of May 6, 1981 was a request for reliquidation on the grounds of 
clerical error under 19 U.S.C. § 1520(cX1). Under this theory plaintiff might have been able to protest a denial of 
a request for reliquidation. (But see American Bosch, Div. of AmBac v. United States, 82 Cust. Ct. 67 (1979) on 
the limit of one protest per entry). However, the Customs Service response of July 27, 1981 clearly denied any 
reliquidation under § 1520(cX1). Plaintiff did not protest this denial within 90 days and so is barred from litigat- 
ing the denial. 19 U.S.C. § 1514(a). 
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SILVER REED AMERICA, INC. AND SILVER SEIKO, LTD., PLAINTIFFS U. 
UNITED STATES, DEFENDANT, CONSUMER Propucts DIVISION, 
SCM CorporRATION, INTERVENOR 


Court No. 80-6-00934 


On Plaintiffs’ Motion for Review Upon the Agency Record 
Pursuant to Rule 56.1 


EXPORTER’S SALES PRICE OrFsET—19 CFR § 353.15(c) 

In comparing foreign market value with exporter’s sales price, 
the Commerce Department erred in limiting the deduction of home 
market selling expenses in Japan to the amount of the selling ex- 
penses incurred in the United States market pursuant to the ex- 
porter’s sales price offset “cap” as prescribed by 19 CFR § 353.15(c), 
which cap provides for such limitation. The offset cap is invalid be- 
cause it contravenes the scheme under our antidumping law for an 
efficient and fair comparison between foreign market value :and 
price in the United States market. Accordingly, the case is remand- 
ed to Commerce for redetermination of foreign market value with- 
out the limitation imposed by the exporter’s sales price offset cap. 


FoREIGN MARKET VALUE—ADJUSTMENT FOR DIFFERENCE IN LEVELS 
OF TRADE 


Where manufacturer of portable electric typewriters in Japan 
made home market sales solely to retailers and export sales to the 
United States solely to wholesalers, the Commerce Department 
found that sales in both markets were made to “customers who 
bought in large wholesale quantities” and concluded that no adjust- 
ment was warranted for the difference in levels of trade pursuant 
to 19 CFR § 353.19. Since the quantities involved in sales to the 
markets compared are not determinative of whether or not the 
level of trade adjustment should have been allowed, the case is re- 
manded to Commerce for determination as to whether the expense 
data submitted by plaintiffs satisfactorily supports a finding that 
the different levels of trade in the home market and in the United 
States affected price comparability; and for determination as to 
whether plaintiffs adequately quantified their claimed level of 
trade adjustment predicated upon proof of higher expenses in- 
curred by selling to retailers in the Japanese home market rather 
than to wholesalers. 


FOREIGN MARKET VALUE PROPERLY BASED ON HOME MARKET SALES 


Where home market sales in Japan amounted to at least 8.5 per- 
cent of sales to third countries, Commerce correctly determined for- 
eign market value on the basis of home market sales without 
regard to a comparison of the size of the home market with the 
United States market. Under 19 U.S.C. § 1677b(a)\(1)(B) and 19 CFR 
§ 353.4, Commerce must determine the adequacy of sales for home 
consumption relative to the quantity sold for exportation to coun- 
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tries other than the United States. Consequently, there is no merit 
in plaintiffs’ contention that in determining foreign market value 
Commerce erred in not finding home market sales inadequate rela- 
tive to United States sales. 


FOREIGN MARKET VALUE—ADJUSTMENT OF HOME MARKET PRICES 
FOR DELIVERY Costs From Factory TO CENTRAL STORAGE WARE- 
HOUSE 


Where manufacturer of typewriters in Japan shipped its inven- 
tory of unsold typewriters to its central storage warehouse pending 
sale, in determining foreign market value Commerce correctly dis- 
allowed an adjustment for the delivery costs as a difference in cir- 
cumstances of sale (19 CFR § 353.15(a)), since such costs were a gen- 
eral overhead expense rather than an expense directly related to 
sales under consideration. 

[Remanded to Commerce Department for redetermination of foreign market 


value; cross-motion by defendant and intervenor for affirmance of contested deter- 
mination granted in part.] 


(Dated February 1, 1984) 


Wald, Harkrader & Ross, Esqs. (Noel Hemmendinger, Christopher Dunn and Wil- 
liam J. Clinton, Esqs., of counsel) for plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch and Velta A. Melnbrencis, Esq. for defendant. 

Stewart and Stewart, Esqs. (Eugene L. Stewart, Terence P. Stewart and James R. 
Cannon, Jr., Esqs.); Edwin Silverstone, Esq., Vice President and General Counsel, 
Consumer Products Division, SCM Corporation; Michael M. Maloney, Esq., Group 
Counsel, Smith Corona Group, SCM Corporation, of counsel for defendant-interve- 
nor. 


BERNARD NEWMAN, Senior Judge: This action represents a se- 
quela to Brother Industries, Ltd. v. United States, 3 CIT 125, 540 
F.Supp. 1341 (1982), aff'd sub nom. Smith Corona Group, Consumer 
Products Division, SCM Corporation v. United States, 713 F.2d 
1568 (Fed. Cir. 1983), and presents additional issues of novel im- 
pression concerning the determination of foreign market value 
having far-reaching implications for the administration of this na- 
tion’s antidumping law, 19 U.S.C. § 1673, et seq.! 

Presently before the Court are plaintiffs’ motion pursuant to 
Rule 56.1 of the rules of the Court of International Trade for 
review of the administrative determination upon the agency 
record, and cross-motions by the Government and intervenor seek- 
ing affirmance of the contested final antidumping duty determina- 
tion and order. 

Extensive oral argument was held on December 6, 1983. 


1 While the Brother action and Smith Corona appeal were sub judice, plaintiffs did not proceed in the present 
action, commenced on June 6, 1980, except for the filing of a complaint on July 3, 1980 and discovery. Upon the 
submission of plaintiffs’ motion under Rule 56.1(a) of the rules of this Court, intervenor cross-moved for dismiss- 
al for lack of prosecution. By order dated June 22, 1983, plaintiffs’ motion under Rule 56.1(a) was granted and 
intervenor’s cross-motion to dismiss was denied. 5 CIT —, Slip Op. 83-62, 565 F. Supp. 1047 (1983). 
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BACKGROUND 


On March 21, 1980 the United States Department of Commerce, 
International Trade Administration (“Commerce” or “ITA’’), pub- 
lished its final affirmative determination of sales at less than fair 
value (“LTFV”) with respect to portable electric typewriters 
(“PETs”) from Japan (45 Fed. Reg. 18416), and subsequently on 
May 9, 1980 Commerce published its antidumping duty order (45 
Fed. Reg. 30618). Plaintiffs Silver Seiko, Ltd., a Japanese manufac- 
turer and exporter of PETs, and Silver Reed America, Inc., its 
wholly-owned importer (hereinafter “Silver” when jointly referred 
to) instituted this action on June 6, 1980 under section 516A(a)(2) of 
the Tariff Act of 1930, as amended, 19 U.S.C. § 1516a(a)(2), to con- 
test the above final determination and order. Consumer Products 
Division, SCM Corporation is the sole remaining domestic producer 
of PETs and has intervened in support of ITA’s determination and 
order. 

Specifically, Silver claims: 

(1) In calculating foreign market value, ITA erred by limiting the 
deduction of home market selling expenses to the amount of selling 
expenses incurred in the United States pursuant to the exporter’s 
sales price (““ESP”’) offset cap. Silver contends that the offset cap is 
invalid.? 

(2) ITA erred in refusing to grant an adjustment to foreign 
market value to account for the difference in levels of trade in the 
two markets. Silver argues that it sold only to wholesalers in the 
United States and only to retailers in the Japanese home market. 

(3) ITA erred in calculating foreign market value on the basis of 
home market sales since sales of PETs in Japan formed an inad- 
= basis of comparison with sales of PETs sold in the United 

tates. 

(4) ITA erred in refusing to deduct from home market prices the 
cost of delivering typewriters from the factory to a central ware- 
house. 

Silver requests that the antidumping duty order be dissolved and 
that the Court direct ITA to issue a negative determination, or al- 
ternatively, to remand the case to ITA for a new determination. 


ESP Orrset Cap 


In arriving at its final LTFV determination, ITA compared for- 
eign market value, as defined in 19 U.S.C. § 1677b, with the ESP, 
as defined in 19 U.S.C. § 1677a(c). Acting in accordance with 19 
CFR § 353.15(c),3 ITA limited the deduction of “indirect’’ home 


2 Silver’s argument was alluded to by this Court in Brother (3 CIT at 143, 540 F. Supp. at 1359, n. 15), but was 
not addressed since there was no challenge by Brother or Silver to the ESP offset limitation. The issue in Broth- 
er was whether the offset itself was invalid, as claimed by Smith Corona. 

3 This regulation, in pertinent part, reads: “(c) Special rule. Notwithstanding the criteria for adjustments for 
differences in circumstances of sale set forth in paragraphs (a) and (b) of this section, * * * [iJn making compari- 
sons using exporter’s sales price, reasonable allowance will be made for all actual selling expenses incurred in 
the home market up to the amount of the selling expenses incurred in the United States market.” (Emphasis 
added.) 
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market selling expenses in its calculation of foreign market value 
to the per-unit amount of selling expenses incurred in sales to the 
United States. The foregoing limitation, referred to herein as the 
“ESP offset cap”, means that in calculating foreign market value, 
home market selling expenses are “offset” only to the extent of the 
deduction for United States selling expenses. 

Plaintiffs contend that ITA should have made an adjustment in 
calculating foreign market value for all general selling expenses 
incurred in the home market, since the ESP offset cap in section 
3538.15(c) is invalid. Specifically, Silver contends: (1) the ESP offset 
cap violates 19 U.S.C. § 1677b(a)(4) in that the cap prevents adjust- 
ment for differences in circumstances of sale even though such ad- 
justment is required by the statute; (2) the cap frustrates the intent 
of the antidumping law insofar as it prevents a comparison of 
prices in two markets on comparable terms; and (8) the offset cap 
lacks any rational basis “in that it is a compromise with an arbi- 
trary limitation adopted in purchase price transactions” (Brief, at 
7). 

Defendant and intervenor insist that the ESP offset cap consti- 
tutes a valid exercise of administrative discretion. However, inter- 
venor further posits that the ESP offset itself is contrary to the an- 
tidumping law and the “direct relationship” rule generally applica- 
ble to circumstances of sale adjustments under 19 CFR § 353.15(a) 
(as unsuccessfully argued by intervenor in Smith Corona, supra), 
and consequently the cap “serves the underlying statutory purpose 
by limiting the ‘anomalous’ effect on the statutory scheme which 
the ESP offset causes” (Brief, at 8). 

I conclude that the ESP offset cap is invalid, as claimed by plain- 
tiffs. 

As noted above, in calculating the United States price for the 
PETs sold by Silver Seiko, Ltd. through Silver Reed America, Inc., 
ITA utilized the ESP provisions in 19 U.S.C. § 1677a (c), (d) and (e). 
Those provisions require that Silver’s resale price to its customers 
in the United States be used as the starting point for determining 
United States price and a deduction of, inter alia, ‘expenses gener- 
ally incurred by or for the account of the exporter in the United 
States in selling identical or substantially identical merchandise.” 
19 U.S.C. § 1677(a)(eX(2). Under the latter provision ITA deducted 
all general, administrative, overhead and other selling expenses in- 
curred in the United States that were allocable to PETs. In making 
its calculation of foreign market value, ITA followed 19 CFR 
§ 353.15(c) and deducted from the home market price the same 
kinds of general, administrative, overhead and other selling ex- 
penses. However, ITA did not deduct from the home market price 
all general selling expenses comparable to the United States ex- 
penses. Rather, as previously noted, pursuant to the ESP offset cap 
in 19 CFR § 358.15(c), ITA limited the deduction of home market 
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selling expenses to the per-unit amount of selling expenses in- 
curred in United States sales by Silver Reed America. 

In support of the validity of the offset cap, defendant and inter- © 
venor rely upon the rationale of Smith Corona, supra, stressing 
ITA’s broad discretion in the administration of the antidumping 
law. But Judge Smith, writing for the CAFC in Smith Corona, and 
discussing the very provisions now before the Court, admonished 
(713 F.2d at 1571): 


While the [antidumping] law does not expressly limit the ex- 
ercise of that [broad] discretion with precise standards or 
guidelines, some general standards are apparent and these 
must be followed. The Secretary [of Commerce] cannot, under 
the mantle of discretion, violate these standards or interpret 
them out of existence. [Emphasis added. ] 


In Smith Corona. the CAFC set forth a comprehensive overview 
of the relevant price comparisons involved in the determination of 
LTFV sales under the antidumping law, and here I need only em- 
phasize that Court’s observation that both foreign market value 
and United States price “are subject to adjustment in an attempt 
to reconstruct the price at a specific ‘common’ point in the chain of 
commerce, so that value can be fairly compared on an equivalent 
basis”. 714 F.2d at 1571-72. [Emphasis added. ] 

In Smith Corona, appellant challenged the validity of the regula- 
tions under which several of the contested adjustments were made, 
and the CAFC prefaced its discussion concerning the regulations by 
the following pertinent comment (713 F.2d at 1575): 


With respect to the validity of the challenged regulations, 
the relevant inquiries are whether the regulations are a proper 
exercise of the Secretary’s authority and are reasonable [foot- 
note omitted]. In determining the reasonableness of the regula- 
tions, we are guided by the normal aids of statutory construc- 
tion: statutory language; legislative history; and legislative 
purpose. 


Turning its attention to the ESP offset regulation, the Appellate 
Court found that this special adjustment “is supported by the Gov- 
ernment as a means to redress a perceived unfairness in the com- 
putation of foreign market value under the statute”. 713 F.2d at 
1572. On that aspect, the Court observed that section 1677a(e)(2) 
provides for certain adjustments to ESP that increase the dumping 
margin, while the offset prescribed by 19 CFR § 353.15(c) allows ad- 
justments to foreign market value that reduce the margin. The 
Court then went on to state (713 F.2d at 1577-78): 


The statute provides for the adjustment of United States 
price for certain specified “direct costs” [footnote omitted]. Sec- 
tion 1677a(e), however, provides for the adjustment of only ex- 
porter’s sales price for certain “indirect costs’—selling ex- 
penses [footnote omitted]. Commerce perceived that the United 
States price based on exporter’s sales price was distorted by 
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the adjustment for indirect costs and, accordingly, promulgated 
19 CFR § 353.15(c) to afford a similar adjustment to foreign 
market value [footnote omitted]. 


Although in the present case intervenor again asserts that the 
ESP offset itself is invalid (and therefore should not, in effect, be 
expanded by removing the cap), Smith Corona held that the offset 
regulation (19 CFR § 353.15(c)) was valid insofar as it was chal- 
lenged.* 

With reference to the structure of the fair value computation 
under the statute, the CAFC made the following observations in 
Smith Corona which are especially significant to the issue raised 
here concerning the offset cap (713 F.2d at 1578): 


One of the goals of the statute is to guarantee that the ad- 
ministering authority makes the fair value comparison on a 
fair basis—comparing apples with apples. The offset appears to 
generate two fair value comparisons, apples with apples (pur- 
chase price) and oranges with oranges (exporter’s sales price). 
The difference between United States price generated from 
purchase price and from exporter’s sales price was created by 
the statute. Were it not for the exporter’s sales price offset, 
comparisons based on purchase price would be fair, yet com- 
parisons based on exporter’s sales price would be skewed in 
favor of a higher dumping margin. We do not believe that the 
statute requires the Secretary to compare both apples and or- 
anges with only apples. Rather, it expressly requires a fair 
comparison. The offset is an attempt to achieve such a com- 
parison. 


Since, as stressed by the CAFC, the antidumping law expressly 
requires a fair comparison of prices in two markets, the ESP offset 
itself clearly aims at such comparison. In the same vein, this Court 
pointed up the fair comparison objective of the ESP offset in Broth- 
er (3 CIT at 142, 540 F.Supp. at 1358): 


Specifically, the purpose of the exporter’s sales price offset is 
to permit a fair price comparison in related party transactions 
where a deduction is made pursuant to 19 U.S.C. § 1677a(e) for 
selling expenses generally incurred by the related importer in 
selling the merchandise in the United States, including items 
of general administrative and overhead expense that are not 
directly related to the sales involved. The calculation of dump- 
ing margins would be severely distorted if no offsetting adjust- 
ments were permitted in the calculation of foreign market 
value. In point of fact, a margin could be found simply because 
the foreign market value in question reflected the selling cost 
in the home market which the producer was absorbing. This 
unfairness is eliminated, in part, by the ESP offset since it pre- 
vents the imposition of antidumping duties solely as a result of 


* As previously noted, in Smith Corona the offset cap was not challenged by Silver. Rather, it was the validity 
of the offset itself that was challenged by appellant (intervenor here). 
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the selling expenses incurred by the manufacturer in the home 
market. [Emphasis added. ] 


As underscored above, unfairness is eliminated only “in part” by 
the capped ESP offset. Obviously, application of the cap thwarts a 
fair comparison of “apples with apples’ to the extent that fixed 
selling expenses must be deducted from the United States price (19 
U.S.C. § 1677a(e)(2)), but deduction of similar selling expenses in 
the home market is arbitrarily limited.* Inasmuch as Congress 
stipulated the deduction of all selling expenses from the United 
States price, undoubtedly the intent was that the same treatment 
be accorded foreign market value to achieve the objective of a fair 
comparison of “apples with apples’. In view of that clear statutory 
objective, the administering authority acted arbitrarily and beyond 
its authority in capping the offset as prescribed by 19 CFR 
§ 353.15(c). 

With reference to the ESP offset itself, the Appellate Court held 
in Smith Corona that the Secretary’s interpretation was not enti- 
tled to deference by virtue of either long-standing application of 
the regulation or legislative acquiescence. Just as with the offset 
itself, the cap lacks Congressional approval and is due no special 
deference.* Hence, the validity of the cap, like the validity of the 
offset concept itself, must be judged on the basis of whether the cap 
comports with the underlying statutory scheme for an efficient and 
fair comparison of prices in two markets. This, in essence, was the 
CAFC’s rationale in Smith Corona sustaining the validity of the 
offset regulation, so far as the regulation was challenged there. 
Here, therefore, I conclude that the cap now challenged by Silver 
does not comport with the underlying statutory objective of an effi- 
cient and fair comparison of prices in two markets, and therefore 
the cap is invalid. 

Accordingly, Silver’s claim that in determining the foreign 
market value, ITA erred in limiting the deduction of home market 
selling expenses to the amount of selling expenses incurred in the 
United States is sustained. Under these circumstances, the appro- 
priate remedy is to remand this case to ITA for a redetermination 
of foreign market value without the limitation imposed by the ESP 
offset cap. 


DIFFERENCE IN LEVELS OF TRADE 


The second alleged error in ITA’s LTFV determination is plain- 
tiffs’ claim for an adjustment to foreign market value for differ- 
ences in circumstances of sale predicated upon the difference in the 


5 The ESP offset is a “special rule” permitting an adjustment to foreign market value for indirect selling ex- 
penses in ESP situations. 19 CFR § 353.15(c). In Smith Corona, the Court remarked that the ESP offset is neither 
based upon “directly related costs, nor is it based on differences in the circumstances of sale but, rather, on 
similarities”. 713 F.2d at 1579 (emphasis in original). 

6 As aptly noted by Judge Smith, the ESP offset regulation was not endorsed by Congress in connection with 
the enactment of the Trade Agreements Act of 1979, and was not adopted contemporaneously with the enact- 
ment of a statute. Smith Corona, 713 F.2d at 1579. 





38 DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 


levels of trade to which Silver sold in the home market and in the 
United States market. Specifically, Silver asserts that in the home 
market it sold exclusively to retailers while in the United States 
market it sold only to wholesalers; and that ITA erroneously com- 
pared Silver’s weighted average home market prices to large retail 
customers with the sales prices to wholesalers in the United States. 
Silver contends that ITA erred in denying Silver’s claimed adjust- 
ment solely on the basis of a comparison of the quantities involved 
in the sales in the two markets. 

19 CFR § 353.19, which concerns “level of trade’, is among the 
regulations dealing with differences in circumstances of sale for 
which an adjustment to foreign market value may be allowed. That 
regulation reads: 


The comparison of the United States price with the applica- 
ble price in the market of the country of exportation (or, as the 
case may be, the price to or in third country markets) gen- 
erally will be made at the same commercial level of trade. 
However, if it is found that the sales of the merchandise to the 
United States or in the applicable foreign market at the same 
commercial level of trade are insufficient in number to permit 
an adequate comparison, the comparison will be made at the 
nearest comparable commercial level of trade and appropriate 
adjustments will be made for differences affecting price compa- 
rability.? 


From ITA’s notice in the Federal Register announcing its LTFV 
determination, it appears that ITA found Silver’s claimed adjust- 
ment for the alleged difference in levels of trade “unwarranted”’ 
since in both the home and United States markets sales were made 
to “large wholesale quantity customers’. (45 Fed. Reg. 18418). 
Thus, ITA did not dispute that Silver sold to retailers in the home 
market and to wholesalers in the United States, but apparently 
ITA disregarded Silver’s evidence respecting the extra expenses in- 
volved in sales to retailers as opposed to wholesalers. 

As noted above in connection with the ESP offset, a vital objec- 
tive of the antidumping law is a fair comparison of prices. The 
level of trade adjustment, as authorized by 19 U.S.C. 
§ 1677b(a)(4)(B) and prescribed by 19 CFR § 353.19, recognizes that 
separate and apart from adjustments for differences in the whole- 
sale quantities sold (19 U.S.C. § 1677b(a)(4(A) and 19 CFR § 353.14), 
sales at different levels of trade may not be comparable without ap- 
propriate adjustments. Frequently, of course, the level of trade will 
correlate with the quantity involved in the sales since retailers nor- 
mally purchase in smaller quantities than wholesalers, but this is 
not necessarily true in every case. Ostensibly, ITA’s response to Sil- 
ver’s claim for a level of trade adjustment ignored the distinction 
in the antidumping law between an adjustment related to differ- 


7 Authority for the foregoing regulation lies in the statutory provision requiring adjustments to foreign 
market value for “other differences in circumstances of sale”. 19 U.S.C. § 1677b(aX4\B). 
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ences in quantities sold and an adjustment predicated upon “other 
differences in circumstances of sale”, viz., level of trade. Conse- 
quently, as previously mentioned, ITA rejected Silver’s claim for a 
level of trade adjustment after finding that Silver’s customers in 
both the home market and in the United States purchased PETs in 
“large wholesale quantities’. 

Under 19 CFR § 353.19, ITA must make an adjustment for differ- 
ent levels of trade where such difference affects “price comparabil- 
ity”. Since in its LTFV determination, ITA concluded that no level 
of trade adjustment was warranted, ITA did not reach the question 
of whether Silver satisfactorily quantified its claimed level of trade 
adjustment on the basis of the extra expenses involved in selling to 
retailers in the home market as opposed to wholesalers. It is now 
settled that adjustments for differences in circumstances of sale 
may be quantified primarily on the basis of cost differentials, al- 
though ITA may also consider the effect of the differences on 
value. See Smith Corona, 713 F.2d at 1575-77. 

Since the quantities sold in the two markets compared were not 
determinative of whether or not a level of trade adjustment should 
have been granted to Silver, the case must be remanded to ITA. On 
remand, ITA shall determine whether the expense data submitted 
by Silver satisfactorily supports a finding that the different levels 
of trade in the home market and in the United States affected 
price comparability; and ITA shall determine whether Silver ade- 
quately quantified its claimed adjustment predicated upon its proof 
of higher expenses in selling to retailers in the home market 
rather than to wholesalers.® 


Home Market SALES AS BASIS FOR DETERMINING FOREIGN 
MARKET VALUE 


We turn to consideration of Silver’s claim that ITA erroneously 
utilized home market sales for computation of foreign market 
value because the volume of home market sales was insufficient to 
form an adequate basis of comparison with sales to the United 
States. Silver urges that constructed value was a proper basis for 
determining foreign market value. 

Pertinent to the issue presented is 19 U.S.C. § 1677b(a)X(1\(B) 
which provides: 


(1) In general. The foreign market value of imported mer- 
chandise shall be the price, at the time of exportation of such 
merchandise to the United States— 


* * * * * * * 


(B) * * * or if the administering authority determines that 
the quantity sold for home consumption is so small in relation 


8 Plaintiffs vigorously dispute that the home market sales were in “large wholesale quantities”. Even assum- 
ing that the home market sales were properly characterized by ITA as “wholesale quantities”, such quantities 
clearly were not “large” relative to the wholesale quantities involved in sales to the United States market. 
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to the quantity sold for exportation to countries other than the 
United States as to form an inadequate basis for comparison, 
then the price at which so sold or offered for sale for exporta- 
tion to countries other than the United States, * * * [Empha- 
sis added. ] 


And moreover, 19 CFR § 353.4 reads: 


(a) In general. If it is established, in a situation other than 
that provided for in § 353.9, that during the representative 
period chosen for investigation the quantity of such or similar 
merchandise sold for consumption in the country of exporta- 
tion is so small in relation to the quantity sold for exportation 
to countries other than the United States (normally, less than 
five percent of the amount sold to third countries) as to be an 
inadequate basis for determining the foreign market value of 
the merchandise imported into the United States, the foreign 
market value of the imported merchandise shall be determined 
either by reference to the price at which such or similar mer- 
chandise is sold or offered for sale for exportation to countries 
other than the United States or by reference to its constructed 
value. [Emphasis added.] 


During the period of investigation, Silver Seiko sold 2,504 units 
in Japan, 26,611 units for export to third countries, and 88,100 
units in the United States. Commerce found that home market 
sales constituted 8.6% of total sales to third countries other than 
the United States.° Accordingly, following its regulation, ITA used 


sales in the home market as the basis for determining foreign 
market value. 

Grounded upon 19 U.S.C. § 1677b(a1)(B) and 19 CFR § 353.4, I 
conclude that ITA correctly based its determination of foreign 
market value on home market sales. Silver’s arguments to the con- 
trary, predicated upon the limited market in Japan for Roman 
character PETs, the legislative history of the Antidumping Act of 
1921 and administrative practice are without merit for the follow- 
ing reasons: 

First, in support of its contention that ITA abused its discretion 
in applying the five percent market test in this case, as set forth in 
19 CFR § 353.4, supra, Silver relies upon the “extremely limited” 
market in Japan for Roman character PETs and their relatively 
expensive per-unit selling and distribution costs (as compared with 
United States sales). However, market size and the amount of the 
per-unit selling and distribution costs are irrelevant factors for pur- 
poses of determining the basis (i.e., home market sales, third coun- 
try sales, or constructed value) used in an LTFV determination. 

Second, plaintiffs argue that the “original” Congressional intent 
in enacting the Antidumping Act of 1921 (predecessor to the cur- 
rent antidumping law) was to counteract only predatory or “profit- 


® Home market sales constituted 2.8% of United States sales. 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 4] 


able” dumping,’° and therefore the size of the foreign market must 
be sufficiently large so that profits from home market sales will 
support unfair (low) pricing policies in the United States. The short 
answer to the foregoing argument is that one may search the anti- 
dumping law in vain for any suggestion that in determining for- 
eign market value the administering authority must ascertain 
whether the exporter’s home market or third country sales are suf- 
ficiently profitable to “support” the prices in the United States. 

Finally, an examination of the administrative decisions cited by 
the parties fails to reveal a consistent administrative practice in 
determining the adequacy of home market sales by comparison 
with sales in the United States. 


DELIVERY Costs From SILVER SEIKo’s Factory To Its CENTRAL 
WAREHOUSE 


Silver Seiko, during the period of the LTFV investigation, manu- 
factured typewriters at factories located in Kodaira and Kashiwa- 
zaki, Japan. The company’s central warehouse, from which deliv- 
eries to all home market customers were made, abuts the factory 
at Kodaira. Because of limited storage facilities at its Kashiwazaki 
factory, all typewriters manufactured there by Silver Seiko were 
shipped to the Kodaira warehouse for storage pending sale and de- 
livery to customers. 

In its LTFV determination, ITA adjusted Silver Seiko’s home 
market prices (which formed the basis for foreign market value) for 
delivery costs from the Kodaira warehouse to home market cus- 
tomers. However, ITA refused Silver’s request for an adjustment of 
home market prices reflecting the expenses of delivery from the 
factory at Kashiwazaki to the central warehouse at Kodaira. ITA 
disallowed the requested adjustment on the ground that the deliv- 
ery costs were an overhead expense and “not shown to be an ex- 
pense directly related to the sales under consideration”. 45 Fed. 
Reg. 18418. In essence, ITA regarded the claim for the Kashiwazaki 
delivery costs as an adjustment for differences in circumstances of 
sale, and rejected the claimed expenses because they were not “di- 
rectly related” to the sales of the merchandise in question. See 19 
CFR § 353.15(a). 

It is now established that there may be a circumstance of sale 
adjustment for inland freight charges incurred in the home market 
and for export to the United States. Brother Industries, Litd., 3 CIT 
at 144-146, 540 F. Supp. at 1359-61. But certainly, adjustments for 
differences in circumstances of sale must be directly related to the 
sales under consideration. Smith Corona, supra. 

I agree with the arguments of defendant and intervenor that the 
costs incurred by Silver Seiko in delivering unsold typewriters from 
its Kashiwazaki factory to its central storage warehouse at Kodaira 


10 In such dumping, according to plaintiffs, a foreign manufacturer could, through highly profitable sales in 
the home (or another) market, engage in low-priced sales to the United States to injure United States producers. 
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are general overhead costs that were incurred irrespective of par- 
ticular home market sales, and hence, were not directly related to 
the sales under consideration. Accordingly, the claimed adjustment 
for delivery costs from the factory to the central warehouse was 
properly disallowed by ITA.!! 

Silver’s argument that the delivery costs from the factory to the 
warehouse were deductible from the sales price because the type- 
writers were merely “stored for a period of time in a central ware- 
house while en-route to the customer” must be rejected.!? This 
theory stretches the parameters of Silver’s modus operandi because 
the typewriters delivered to the Kodaira warehouse were not sold 
goods “en-route” to a particular customer, but rather they were in- 
ventory awaiting sale. In sum, as found by ITA, the expenses of de- 
livery to the central warehouse were general overhead expenses 
and not delivery costs directly related to particular sales. 

In support of its claimed adjustment for delivery costs, Silver 
points out that in connection with export sales ITA deducted the 
cost of transporting the typewriters from the Kashiwazaki factory 
to the port of exportation (Yokohama) where they were warehoused 
pending shipment. Silver claims, therefore, that “it is obvious that 
the home market sale and export sale are not being compared on 
the same terms” (Brief, at 80). On this aspect of the matter, I agree 
with defendant and intervenor that there is a valid distinction be- 
tween the cost of delivering merchandise to the manufacturer’s 
central warehouse for storage pending sale and the cost incurred in 
the delivery of sold merchandise to a shipping warehouse at the 
port of embarkation prior to loading aboard a vessel. In the former 
case, the delivery expenses are general overhead costs unrelated to 
any particular sales, while in the latter situation the costs are di- 
rectly related to the particular sales for export. 


CoNCLUSION 


In summary, for the reasons expressed herein, I find: 

(1) Commerce erred in limiting the deduction of home market 
selling expenses in Japan to the amount of selling expenses in- 
curred in the United States as prescribed by the exporter’s sales 
price offset cap in 19 CFR § 353.15(c); 

(2) Commerce erred in comparing prices in the home market 
with prices in the United States on the basis of sales to “customers 
who bought in large wholesale quantities”, and in concluding that 
no adjustment for different levels of trade was warranted; 


11 Even assuming that the freight costs from the factory to the Kodaira warehouse were “directly related” to 
the number of units shipped to the central warehouse, this fact does not establish any “direct relationship” to 
the later sales of the typewriters in the home market. For purposes of 19 CFR § 353.15(a), there must be a direct 
relationship between the delivery costs and sales under consideration rather than a direct relationship between 
such costs and a number of units shipped to a central storage warehouse. 

12 As correctly argued by intervenor, if a factory were in a building with a floor or space therein allocated to 
storage of inventory, there could be no doubt that the cost of transferring merchandise from the manufacturing 
floor to the storage floor would be a general overhead expense and would not be deductible as a delivery expense 
directly related to sales. The same result would follow if the manufacturing and storage facilities were in abut- 
ting buildings or in separate facilities. 
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(3) Commerce correctly determined the foreign market value on 
the basis of home market sales without regard to a comparison of 
the size of the home market with the United States market; and 

(4) Commerce correctly disallowed an adjustment for delivery 
costs from the factory to a central warehouse since such costs were 
a general overhead expense and not directly related to the sales 
under consideration. 

Accordingly, it is hereby ORDERED: 

1. This action is remanded to ITA for redetermination of foreign 
market value in accordance with this opinion, without limiting the 
deduction of home market selling expenses in Japan to the amount 
of the selling expenses incurred in the United States. Thus, in its 
redetermination ITA shall disregard the limitation on the export- 
er’s sales price offset prescribed by 19 CFR § 353.15(c). 

2. This action is also remanded to ITA for reconsideration of 
plaintiffs’ claim for a level of trade adjustment. In this connection, 
ITA shall determine whether the expense data submitted by plain- 
tiffs satisfactorily supports a finding that different levels of trade 
in the home market and in the United States affected price compa- 
rability; and ITA shall determine whether plaintiffs adequately 
quantified their claimed adjustment predicated upon proof of 
higher expenses in selling to retailers in the home market rather 
than to wholesalers. 

3. ITA’s determination and order are affirmed with respect to its 
use of home market sales, as opposed to constructed value as urged 
by plaintiffs, in determining the foreign market value of the sub- 
ject PETs. 

4, ITA’s determination and order are also affirmed with respect 
to its disallowance of plaintiffs’ claimed adjustment for delivery 
costs from the factory to the central warehouse. 

5. The cross-claims of defendant and intervenor are, therefore, 
sustained to the extent indicated in paragraphs 3 and 4 supra. 

6. Within thirty days of the service of this order: ITA shall con- 
sider the matters specified in paragraphs 1 and 2, above, and shall 
publish in the Federal Register its new LTFV determination and 
antidumping duty order respecting PETs from Japan; and certified 
copies of the new LTFV determination and antidumping duty order 
shall be transmitted to the Clerk of the United States Court of In- 
terntional Trade and shall also be served upon plaintiffs. 

BERNARD NEWMAN, 
Senior Judge. 
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